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PAULE SULLIVAN, ET AL, PETITIO~ERS 

v 

LITTLE HuxTING PARK, Ixc, ET AL 

0~' 1v RIT OP CERTIORARI TO THE SUPREME COURT OF APPEALS 
OP VIRGL'VIA 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

OPINIONS BELOW 

The decrs1on of the trral court m the Sttllwan case 
(A 232-234), whrch rs m the form of a letter to cotm­
sel, rs not offioally reported bnt rs prillted ill 12 Race 
Rel L Rep 1008 The tual court's opill10n m the 
F'1eenwn case (A 235-236), also contamed ill a letter 
to counsel, IS unreported The orders of the Supreme 
Court of Appeals of Vrrgmra reJedillg the appeals 
from the trral court (A 242, 243) are not reported 
The opilllOn of thrs Comt (A 244) grantmg the pre­
vrous petition for a wut of cerhorarr and Yacatmg 
the Judgments of the Vn'o,rmn Snpreme Court rs re-

(1) 
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ported at 392 U S 657 The opmwn of the Supreme 
Court of VIrgmia on remand (A 247-249) IS 1eported 
at 209 Va 279, 163 S E 2d 588 

JURISDICTION 

The Judgment of the Sup1eme Court of Appeals of 
VIrgmia ''as entered on October 14, 1968 (A 249-
250) The petlhon for a wut of certwrnri was filed 
on January 10, 1969, and granted on April 1, 1969 
(A 251, 394 US 942) The JUrisdiction of this Court 
rests on 28 USC 1257(3) 

QUESTIONS PRESENTED 

Although the parbes have briefed additwnalissues, 
we address ourselves only to the followillg questwns, 
illvolvillg the proper construction and apphcatwn of 
the CIVll Rights Act of 1866 ( 42 USC 1981, 1982) 

1 Whether a leasehold illtel·est ill membership ill 
privately owned community recreatwnal facilities 
located ill the community where a Negro Citizen makes 
his home IS "property" whiCh may not be withheld 
from hrm solely on the basis of his race under 42 
usc 1982 

2 Whether a white persqn may secure JUdlClal 
rehef from the retahatory acts of parties affected by 
his comphance with 42 U S C 1982 ill dealillgs with a 
Negro 

3 Whether, ill appropriate circumstances, plam­
bffs prevalimg ill acbons arismg under 42 U S C 
1982 may recover monetary damages 

STATUTORY PROVISIONS INVOLVED 

Sectwn 1982 of Title 42 of the Umted States Code, 
Revised Statutes § 1978, provides as follows 
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All cihzens of the Umted States shall have 
the same nght, m every State and Te1ntory, 
as Is enJoyed by white citizens thereof to m­
herit, pmchase, lease, sell, hold, and convey 
real and personal property 

INTEREST OF THE UNITED STATES 

The Umted States has a contmumg mterest m 8ladl­
catmg discrmnnatory practiCes winch deny to the mem­
bers of any group, on account of theu race, access to 
certam residential commumties, to places of pubhc 
accommodatwn or to commumty recreatwnal facil­
Ities-espeCially those practices whiCh tend to fence 
out the Negro from an entire area, and to segregate 
housmg arrangements The laws of the N ahon attest 
that concern-mcludmg the Civil Rights Act of 1866 
mYoked here, Title II of the Cinl Rights Act of 1964 
and Title VIII of the Civil Rights Act of 1968 The 
appearance here IS consistent w1th the government's 
part1c1patwn m such cases as Shelley v Kraemer, 334 
U S 1, Boynton v V~rg~nut7 364 U S 454, Burton v 
vv~zm~ngton Pkg A~tth 7 365 US 715, Garner v Lou­
~sta?ut, 368 US 157, Pete1 son v Greenvtlle, 373 US. 
244, Bell v ]f m·yland, 378 U S 226, Evans v Newton, 
382 U S 296 , Re~t?nan v M ~tlkey 7 387 U S 369, Jones 
v 1liayer Co 7 392 US 409, Hunter v Enckson, 393 
U S 385, Danwl v Paul, 395 U S 298 

This particular case, howeYer, presents a special and 
11101 e direct federal concern Dr T R Freeman, J r , 
one of the petltwners and the victim of the discnmma­
twn charged, 'vas an employee of the federal govern-
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ment, necessarily hvillg ill the vVashillgton area, when 
he and his family were refused memberslup ill a com­
munity recreatwnal faClhty available to all other resi­
dents In these Circumstances, the U mted States, as the 
largest employer ill the regwn affected, has a mo1 e rm­
medlate illterest ill the problem, and, also, a more ·ob­
vwus responsibility for attemptillg to offer a solutwn 

STATEMENT 

Little Huntmg Park, Inc , was mco1 porated as a non­
stock corporatwn m 1954 prillClpally for the purpose, 
set forth m Its certificate of rncorporahon, of orgamz­
rng and mailltamrng "commumty park and play­
ground facihhes," mcludrng a s'n1mnrng pool, f01 
"commumty recreatwn purposes" (A 24, 120-121). 
Currently, swnnmrng, tennis and other rec1eatwnal 
acbVIbes are made available to the residents of four 
specmed subdiVIsions (Bucknell Manor, Bucknell 
Heights, Beacon Manor and White Oaks) and certarn 
adJacent areas m Fmrfax County, Vn·gillia (A 28, 
121, 143) SubJect to a 600-share maxilllum, the COl­

poratron 's bylaws pronde that memberslup shares 
enbthng the holder, his family and guests to use Its 
facihbes, are available to all adult persons who "re­
side rn, or who 'OWn, or who have owned housrng 
umts," w1thrn the specified geographic areas (A 28, 
121-122) 1 No other quahficahon reqmrement, such 

1 The numbet of persons hvmg "Ithm the four specified sub­
diviSions who ate shareholders varies from 115 out of the 750-
800 famthes restdmg rn the Bucknell Manor and Bacon Manot 
subdtvtswns to 136 out of the 174 fam1hes res1drng m Bucknell 
Hetghts There are no statistiCs on Wh1te Oaks (A 148-149, 
163) 
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as nommation or 1ecommendatwn by existmg mem­
bers, Is mentioned There are no lrmits on t'he number 
of shares an mdividual may hold, shares have been 
held by mstitutwns and corporatiOns ownmg property 
m the prescribed areas (A 28, 46, 121, 123-124, 216-
218) Shares may be acqmred either by purchase di­
rectly from the corporatiOn or from a preVIous holder 
(at prices rangmg from $15~230), or by lease from 
a landlord to his tenant (A 28-29, 45-46, 122-123, 128). 
The bylaws proVIde that the Issuance and assignment 
of shares IS subJect to approval of the Board of DI­
rectors of Little Huntmg Park, but m the first 12 
yea1 s of Its operatwn, 1,183 shares were Issued and 
322 shares assigned without there berng any record of 
any a~signment havmg been demed approval, prmr to 
the attempt of Sullivan to assign a share to Freeman 
(A 29, 40-50, 125-128, 148) 2 

Petitroner Paul E Sullivan owns two housec;; withm 
the geographiC •areas served hy the recreatiOnal faCili­
ties of Little Huntmg Park From 1962 until 1965, he 
held a membership share for each (A 45-46, 78-79) 
Durmg those years he rented one of the houses to 
vanous tenants, mcludmg the Little Huntmg Park 
share for that house as part of the leasehold mterest 
(A 46, 49) On February 1, 1965, he leased the house 
to Dr T R Freeman, tT r , for a term of one year, 
subJect to renewal He mcluded the membership share 
m Little Huntmg Park as part of the leasehold mier-

2 There was testimony that an assignment of a share was dis­
appro,·ed b) the Boa1d of Directors m May 1961 Smce there 
are no records of the InCident, details of the transactiOn and 
the reason for any disapproval a1e not now known (A 127) 

363-010--69----2 
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est to whiCh the 1ental fee, $129 per month, applied 
(A 46-47, 177) Dl Freeman and hiS family cUe 
Negroes They moved mto the house (and remamed 
there mto 1967), but the ab5Ignment of the Little 
Huntmg Park share membership was not approYecl by 
the Board of DirectOl s It IS clear from the 1 ecord 
that they reJected It solely because F1eeman I'3 a 
Negio (A 48,51-52,55,112-113,130-131,145-146,155-
156, 188--189) 

Follm,vmg the Board's disapproval, SulhYan met 
With vanous members of the Board, other share­
holders, and commumty leaders m an eff01 t to have 
the deCisiOn reversed He 01gamzed a members' peti­
tion to the Board for a membership meetmg to hear 
Freeman and reconsider the deci'3IOn to keep him out. 
The Board met on June 11, 1965, and decided SulhYan 
had given "due cause" for expul'3IOn from the corpo­
ratiOn by his refusal to accept the Board's decision 
and his allegedly mtemperate cnhCism of the Board's 
actiOn (A 59, 130, 138-139, 190) Neither the Board 
nor the membership ever met with Dr Freeman 
On August 24, 1965, after givmg Sullivan a buef 
hearmg, the Board voted unammously to expel hun 
(A 67, 71-72, 77, 97-98, 143, 157-158) Sullivan was 
notified of this action by a letter from the president 
of the corporatiOn which also mcluded a check tender­
mg to hm1 the then current sale priCe of lus two 
shares (A 72, 116, 200-201) 

Sulhvan and Freeman then commenced separate 
CIVll actiOns agamst Little Huntmg Park and Its di­
rectors Both sought orders declarmg the corpora­
tiOn's racially discrm1matory admission pohcy mYahd 
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and reqmrmg It to approYe Sullivan's assignment to 
Freeman (A 5-13, 15-19) Sulhvan also sought re­
illstatement of his membership shares and monetary 
damages for his wrongful expluswn Freeman also 
prayed for monetary damages to compensate hm1 for 
Little Huntillg Park's unlawful mterference with his 
contract \Yith Sullivan and for depnvrng hm1 of the 
full enJoyment of his leasehold estate 

The trial court, the Circmt Court of Fairfax 
County, VIrgmia, disnnssed both complaillts, holdmg 
Little Huntillg Park to be a pnvate soCial club with 
authonty to detmmille the quahficahons of those usmg 
Its facihhes, mcludillg the right to deny use on the 
basis of race (A 232, 235) The court found that the 
expulswn of Sullivan was pernntted by the relevant 
provisiOns of the corporate bylaws and JUstified by 
the evidence (A 232) 

The Vugillia Supreme Comt of Appeals reJected 
the pebtwns for appeal, Cltillg plamtrffs' failure to 
comply with a state procedural rule (A 242, 243) 
This Com t vacated that JUdgment and remanded the 
case to the Vugmia Supreme Court for "further 
consideratwn ill hght of Jones v Alfred H .Llfayer Co, 

392 U S 409'' (A 244) On remand the V ugmia 
Supreme Court disposed of the case on the same pro­
cedural ground (A 247-249), and pehtwners once 
agaill sought IeVlew ill this Court 

SUMMARY OF ARGUMENT 

I The central questwn ill tins case IS whether the 
"pi opm ty" clause of Sect1 on 1 of the Civil Rights Act 
of 1866, 42 USC 1982, prohibits a corp01ate com-
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mmnty recreatiOnal assoCiatiOn from discrrmillatillg 
\nth respect to membership on the basis of race, where 
access to the facilities illvolved IS available to all other 
residents ill a stated geographic area. The question IS 
largely settled by Jones v Mayer Co, 392 US 409 
Undei that deCISIOn, It seems clear that the developer 
of a comprehensive commumty such as Reston, VIr­
gillia, or the apartment-town house complexes of 
Southwest W ashillgton, D C , would not satisfy the 
statute If he sold or 'leased hvillg quarters to all, 
but peinutted only whites to use the community's other 
facilities Even though the corporatiOn here was not 
part of a laiger development plan and all houses ill 
the neighborhood concerned were not automatically 
members, this case IS essentially the same Little Hunt­
mg Park Is not a private social club, except for this 
case, membership m It has never been premised on 
anythillg other than hvmg m the area and paYing the 
necessary fees There are none of the earmarks of 
exc1u'3IVIty or chOice traditionally associated With 
the private club; the case m this respect Is JUst like 
Dantel v Paul, 395 U.S 298, decided last term 
1Vhethm viewed as an mCident to real estate, or as 
personal property, the membership shares ill Little 
Huntmg Park are subJect to the guaranties agamst 
raCial discrrmmatwn embodied ill Sectwn 1982 

Neither enactment of a pubhc accommodatiOns law m 
the Civil Rights Act of 1875 nor this Com·t's decision 
m the Ctml Rtghts Cases, 109 US 3, stands as an ob­
stacle to -our conclusiOn There can be httle doubt that 
the draftsmen of the 1866 Act believed that they were 
1eachmg places of pubhc accommodatwn The reach 
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of the 1866 A-ct was clearly shown by Its reenactment 
ill 1870, after adoptwn of the Fourteenth Amendment 
had exphmtly guaranteed to Negroes equal protectwn 
of the law If any reason need be found \Yhy Congress 
agaill addressed Itself to the subJect ill 1875, we thmk 
It may be found ill a des1re to provide a moi e eftechve 
means, through federal enf01cement, to vmdicate 
nghts already recogmzed The Cwtl Rtghts Cases ha'"e 
been substantially eroded by this Court's subsequent 
deClswns, parhcularly Its 'broad read.mg of the con­
gressiOnal power to enforce the Thirteenth Amend­
ment ill Jones 

Nor does the Pubhc Accommodations Law of 1964 
affect the coverage of the 1866 Act Here, also, J onet. 
prillClpally answers any questwn through 1ts- reJef'­
twn of a compmable mgument based on the Fa1r 
Housillg Title of the Civil Rights Act of 1968 The 
1964 Act illdiCates nothmg of the purpose of legisla­
tors a century ear her, there are substantial drfferencef> 
between the new laws and the old, and while the 1964 
Act has lliDltatwns absent from that of 1866, there IS no 
reason to treat these as a repeal sub stlentw of the 1866 
Act (see Jones7 392 US at 437) To the contrmy, the 
1964 Act specllically saves pnor legislation to the extent 
It IS not illconsistent, and we show that this condition IS 
met 

II We discuss bnefiy obJectiOns raised to the stand­
illg of the white assignor of membership, Mr Sulli­
van, and to the damages which both pehtwners seek 
Petitioner Sullivan's standmg IS settled by Ban·ows v 
Jackson, 346 U S 249, where a white seller was found 
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to have standmg to assert a Negro's nghts under the 
Fourteenth Amendment m resistmg a smt for damages 
winch a co-covenantor clmmed had been caused by the 
seller's breach of a racmlly restnctiYe co...-enant He1e, 
al-,o, the IDJUIY of which Mr Sullivan complams has 
been mfhcted upon him as a duect consequence of his 
attempt to recogmze a Negro's civil nghts and for the 
pm pose of ptmislnng that attempt \Vhlle Sectwn 
1982 states no explicit method of enf01cement, courts 
have "the power to afford all remedies necessary to 
the vmd1eabon of federal substantive nghts defined m 
statutory and conshtutwnal proVISIOns except where 
Congress has explicitly md1eated that such 1emedy IS 
not available" Brewm v Hox~e School D~stnct No 46, 

238 F 2d 91, 98 (C A 8) No such mdiCabon has been 
giVen 1n this case, see 28 U S C. 1343 ( 4), and the 
damages 1emedy IS plamly appiopnate, Texas ancl 
Paetfic Ry Co v R~gsby, 241 US 33, 39 Both m order 
to compensate the Negro for any hann done ·and to 
deter disobedience of the law, this Court should hold 
that the damages are 1ecoverable under 42 USC 1982 

ARGUMENT 

I 

RACIAL DISCRBHN ATIOK IN THE ASSIGNMENT OF :M:El\'IBER­

SHIPS IN LITTLE HUNTIKG PARK, IKC, VIOLATES SEC­

TIO~ 1 OF THE CIVIL RIGHTS ACT OF 18 6 6 

The central question m tlns case IS whether the 
"property" clause of Section 1 of the C1nl Rights 
Act of 1866, now codified •as 42 U S C 1982, prohibits 
the 1espondents' conduct-conduct vvluch has eftec-
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hvely demed to the Freemans, on 'account of then 
race, access to the commUinty reCI ea twll'al faCil':tties 
available to all other res:tdents as an rnc:tdent of then· 
owne:tsh:tp 01 lease of pioperty rn the area The matter 
1s laigely settled by Jones v i1fayer Co, 392 US 409, 
'Yh:teh construed the statute as reachmg "holly pr:tvate 
chscrnmnatwn w:tth respect to the sale of real estate­
a I ulmg wh1eh necessa11ly apphes to all transachons 
co,-eied by 42 USC 1981 and 1982, smce both pro~ 
v:tswns clenve from a smgle clause of Sectwn 1 of the 
Act of 1866 3 In hght of Jones, the only poss:tble Issue 
here IS whether the ass:tgnment of the membership 
share rn the Little Huntmg Park :ts a transactwn pro~ 
tectecl by that sectron That Is presumably an aspect 

3 SectiOn 1 of the Cn1l Rights Act of 1866 (14 Stat 27) 
Iead as follo" s 

' That all persons hom m the Umted States and not subJect 
to any foreign po" er, excludmg Indwns not taxed, are hereby 
decla1ed to be citizens of the Umted States, and such Citizens, 
of every race and color, without regard to any prevwus con­
dition of slavery or mvoluntary se1 \ 1tude, except as a pumsh­
ment for crime whereof the party shall have been duly con­
ncted, shall ha' e the same ught, m e' ery State and Territory 
in the Umted States, to make and enf01ce contracts, to sue, be 
paities, and give endence to mhent, ptuchase, lease, sell, hold, 
and convey 1eal and personal propert:h and to full and equal 
benefit of all laws and proceedmgs for the security of person 
and property, as Is enJoyed by white Citizens, and shall be sub­
Ject to hke pumshment, pams, and pen,tlties, and to none othe1, 
any law, statute, 01dmance, regul,1twn, or custom_, to the con­
trary not-\nthstandmg" 

The 'propel ty clause became separated "hen the rest of the 
p1m ISIOn, slightly expanded and made applicable to 1es1dent 
aliens as "-ell, w-as 1e-enacted m haec 1.,erba as SectiOn 16 of the 
Enforcement Act of May 31, 1870 (16 SLlt UO 144) The 
ptopert) gu,nantee 1emamed a,~mlable to CltiLen::. ,lone as part 
of the 1866 Act, the whole of w-hich "as 1e-ena-Cted (by 1efer-
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of the questwn expressly left open by the Court's opm-
1011 ill Jones 392 US at 413--414 n 10 4 Because, ill our 
VIew, SectiOn 1982 clearly covers the case, we do not 
here mvoke Section 1981 5 See, however, the govern­
ment's brief amteus cunae ill Dantel v Paul, No 488, 
0 T, 1968, pp 9-14 

A SECTION 19 8 2 B \RS RESPOND EXT I> COXD"CCT 

1 The sha1(' ts an znmdent of real prope1ty coue1ed by 
Sectwn 1982 

vve thmk there could be no doubt that had the 
membership shares m Little Huntmg Park, Inc, been 
part of a umfied development plan, as m commUlllhes 
such as Reston, VIrgmia, or the apartment-town house 
complexes tof Soutlnvest \Vashmgton, D C , SectiOn 

ence only) by Sectwn 18 of the Enforcement Act of 1870 
This diVISion was formalized m the Revised Statutes of 1878, 
the ' property clause" bemg codified as Section 1978, the rest 
as Sectwn 1977, and persists today m Sectwns 1982 and 1981 
of Tttle 42 of tJhe U mted States Code 

4 After pomtmg out that 42 U S C 1982, unlike the recently 
enacted Fair Housmg Law, "does not deal specifically With dis­
crimmatwn m the pt'OVISIOn of sen Ices or faCilities ill connec­
tiOn with the sale or rental of a dwellmg" (392 US at 413-414), 
the Court added, m the ma,rgill ( n 10) 

In notmg that 42 U S C § 1982 differs f10m the Civil 
Rights Act of 1968 ill not deahng explicitly and exhaus­
tn ely with such matters * "" "', we mtimate no new upon 
the questwn whether anCillary serviCes or faCilities of this 
sort nnght ill some SituatiOns constitute "property" as that 
term Is employed m § 1982 Nor do we mtlffiate any view 
upon the extent to whiCh d1scrumnatwn m the proviSion of 
such services nnght be barred by 42 U S C § 1981 "' • ~ 

5 Although petitioners did not plead mthm SectiOn 1982 or 
Sectwn 1981 as a g10und for rehef, their smts were brought be­
fore this Courts decisiOn m Jones, and the Comt theref01e may 
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1982 would forbid the developer from sellmg or 
leasmg quarters to whites With, and to Negroes with­
out, access to the community's recreational faCilities 
The statute guarantees all citizens "the same 
right * "* " as IS enJoyed by white citizens " * J. 

to "* "* ..... purchase, lease "" * * real property '' (Em­
phasis added) Implicit m that guarantee IS the right 
to the same use and enJoyment of the property and 
all Its InCidents as a white citizen would recerve As 
the rec01d shoy~-s, commumty recreatiOnal facilities, 
especially swliDIDmg pools, are a maJor factor affect­
mg the desirability and value of residential property 
The routme exclusiOn of Negroes from such faCJ.hbes 
would both discourage them from buymg m that com­
mumty, and make any purchase they did make a 
poorer bargam than that a white citizen could obtam 
"Solely because of their race, non-Caucasians will be 
unable to purchase, own [rent] and enJOY property 
on the same terms as Caucasians " Barrows v Jack­
son~ 346 U S 249, 254 It would be mconsistent with 
this Court's mterpretatwn of § 1982 m Jones for the 
statute to be mterpreted as meanmg that a Negro has 
the same right to buy or lease p1operty as a white 
Citizen but can be precluded from enJoymg some of 
the mCidents thereof on the basis of his race 6 

consider Issues ansmg under the statute, Unded States v The 
Schooner Peggy, 1 C1anch 103, 110, as It recogmzed by Its 
puor dispositiOn of tlus case, 392 US 65i See Ourtls Pubhsh­
zng Oo ' Butts, 388 US 130, 142-143, Harnrn" Ozty of Rock 
Hzll 379 US 306 

6 EVIdence that the contemporary Congtess does not distmgmsh 
bet,Yeen discrrmmatmg m the leasmg of teal propm ty and the 
mcidents thereof may be found m the Civll Rights Act of 1968, 

363-010--69----3 
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The legislative history cited by this Court rn Jones 
makes It reasonably clear that the Congress whiCh 
ongmally enacted § 1982 m an effort to elnnmate the 
badges of slaYery did not mtend to pieclude diSCllllll­
natwn only m the actual sale or rental of the dwellrng 
rnvolved, allo\vmg 1t to contmue with reference to the 
mCidents of o\vnerslup or possessiOn Thus, m his 
speech of J anuaiy 5, 1866, Senator Trumbull smd 

Tlns measure Is mtended to g1ve effect to that 
declaratwn [the Tlurteenth Amendment] and 
secure to all persons withm the Umted States 
p1·acttcal freedom Thm·e ts very ldtle tmpor­
tance tn the general declaratwn of abstract 
t1 uths arnd pnnctples ttnless they can be carrted 
tnto effect, unless the perW1'/JS who are to be af­
fected by them have some means of avatltng 
thmnselves of thmr benefits 7 

Such language negatives any attempt to read the 
statute narrowly So here, there 1s no reason to sup­
pose that Sectwn 1982 makes an empty promise (see 
Jones, 392 U S at 443), whiCh Is satisfied If Negroes 
are allowed to buy or rent homes but are, m practical 
effect, banned f1 om the neighborhood by bemg demed 
access to a commumty recreatiOn fac1hty whiCh 1s, 
f01 white persons, a valuable mcident of the posses­
SIOn of real property The present case rnvolves, at 
least, an o'bVlous abndgement or dilutwn of the nght 
to acqmre a home, when the Negro 1s told You may 

SectiOn 804(b), wluch makes It unlawful to "dismunmate 
agamst any person m the ... ~ ' sale or rental of a dwelhng, 
or m the p1 ov ISion of services or fac1ht1es m connectiOn there­
with, because of race, color * " " 

7 Cong Globe, 39th Cong, 1st Sess, p 4i4, quoted at 392 US 
at 431-432, emphasis supplied 
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buy or rent a house, but you may not acqmre the 
right to use any of the commumty fae1hhes whiCh are 
open to your wh.lte neighbors It seems plam that 
this result cannot be condoned without breakmg the 
statutory pledge to the N eg10 that he shall enJOY "the 
same nght .,.. -+ * as white ohzens " 

Sechon 1982 Is no les<; apphcable hme because the 
fac1hhes are pronded by a separate and ostensibly 
pnvate membership corp01atwn to whiCh only some 
of the houses m the commumhes ser\ed belong, but 
which has as 1ts only expressed standard for mem­
bership the geographiC locatwn of the house con­
cerned vV e cannot accept the tnal court's VIew that 
Little Huntmg Park Is a pnvate social club, and 
therefore free to d1scnmma te on raCial grounds m 
membership matters Every adult mvnmg or leasmg 
a house m the prescribed geographic area Is ehgible, 
without fm ther quahficatwn, Iecommendatwn, or 
nommatwn, to become a member Save for this m­
stance and possibly one other-which for all the record 
shows may have been hke It-the assignment or sale 
of shares from owner to tenant or purchaser has 
always been routmely approved, 322 such assignments 
were made between 1955 and 1966 (A 125-126) Ac­
cess to the pool IS simply as aspect of hvmg m the 
area, subJect only to paymg for the pnVIlege 

The case IS m this respect much hke the situatwn 
this Court confronted last Term m Damel v Paul, 
395 US 298 The "club" mvolYed theie was a large 
one, servmg people from miles around, nsitors pur­
chased a low-cost "membersh1p" each season and also 
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pmd to use cm tam facilities on each visit, such member­
ships weie routmely Issued to all vthites who sought 
them, but refused to Negroes Little Hrmtillg Park IS 
much smaller ill size, mtended for the use and enJoy­
ment of a limited number of fannhes ill a smaller 
geographic area, the m1bal membership charge IS 
high and yearly fees are assessed so that It may meet 
expenses But the admmistratwn of Its membership 
poliCies precisely tracks that whiCh characterized 
Damel v Paul subJect to the availability of member­
ships,8 any white adult hvmg ill the commumty could 
J om, Negroes could not 

Just as ill Dantel v Paul, such a pohcy does not 
JUstify characterizatiOn of the facility as a pnvate 
club "Membership" whiCh may be conveyed, assigned, 
and held by :1 corporatwn, and whiCh IS based on geog-

l..s 
raphy alon~~ the very antithesis of the puvate social 
clnb Thus, the Fourth C1rcmt has held that an estab­
lishment's "servillg or o:fferillg to serve all members of 
the white populatwn withill a specified geographical 
area IS certamly mcons1stent with the nature of a truly 
pnvate club" Nesm'tth v YMCA of Raletgh, N C, 397 
F 2d 96, 102 See also Rockefeller Center Lu.ncheon 
Club, Inc v Johnson, 131 F Supp 703 (S D NY), 
Umted States v Rtchberg, 398 F 2d 523 (C A 5) The 
hallmarks of the pnvate club are mlSsillg here member­
ship IS not even personal to any illdiVIdual, nor IS 
any attempt made to achieve any sort of compatibility 
of background or mterest, save geography There IS 

8 In 1965, the year m question, 36 memberships were avail­
able Memberships were available m 7 of Little Huntmg Park's 
:fhst 12 years (see A 144) 
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thus no more occasiOn m this case than there was m 
Damel v Paul to consider whether the C1v1l Rights 
Act of 1866 applies to bona fide pnvate clubs, OUl' 
submission 1s only that when a privilege wh1ch for all 
others Is mCident to housmg has been demed for rea­
sons of race, the statute 1s brought mto play 

Nor do we thmk the fact th'at not 'all houses m the 
eligible commumty belonged to Little Huntmg Park 
Impeaches our conclusiOn that the membe1sh1p Dr 
Freeman was demed was an mc1dent of the real prop­
el ty he had lea'3ed For md1v1duals free to JOin or not 
as they chose, the availability of the faCilities still 
adds value to the land whiCh cannot be realized by 
persons barred from membership on racial grounds 
As a matter of regular pmctiCe, shares m Little Hunt­
mg Park do run with titles to realty and vvith lease­
hold mterests on houses f01 whiCh membership shares 
are outstandmg The record shows (A 99-108) that 
northern Vn·gmm generally lacks goYeinmentally 
mvned and operated 1ecreatwnal faCilities, there me 
only a few pnyately o"~ned establishments open to the 
general public The 1 ecord also supports the con­
clusiOn that a commumty svnmnung pool facility 1s a 
maJor factor a:ffectmg the desirability and value of 
residentral property 

Moreover, once an mdividual has purchased mem­
bership m Little Huntmg Park, Its racwlly discnm­
matory membership policy exercises considerable 
leverage oyer h1s future transactiOns mvolnng Ius own 
home The purchase IS 'a considerable mvestment, 
whiCh enhances the value of h1s home and which he 
will Wish to protect Sale of the home to a Negro, who 
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could not purchase the share, IS distmctly less ad­
vantageous to hun than sale to a white 9 Sumlarly, 
smce the corporatiOn prohibits assignments to anyone 
other than a tenant and reqmres annual payment of 
assessments to keep memberships valid whether or not 
they are used, rental of a home to a Negro IS less 
advantageous than to a White vonllmg to pay the as­
sessment for the pnvilege of usmg the facilities 
Given the absence of alternatrre public faCilities, 
Negroes are discouraged from linng m the commun­
Ity Any Negro who does purchase or rent such a 
home must pay a "race tax" for the membership 
rights 'he IS forbidden to use See Contract Buyers 
League v F &: F InvMtment7 300 F Supp 210, 215-
216 (N D Ill) 

We conclude that the actiOn of Little Huntmg 
Park constitutes a vwlahon of § 1982 relative to Dr 
Freeman's right to rent real property and enJOY the 
use of the appurtenance prrvlleges 

!2 The share, as personal property 'ls covered by Sectu:m 198'/Z 

In Jones the Court held that Sectwn 1982 not only 
proscnbed Iacwl discim1mahon denymg the Negro 
"the nght to live wherever a white man can live," 
but also conduct denpng the Negro "the freedom to 
buy whatever a white man can buy" 392 US at 443 
Apart from Its Intunate connectiOn With real property, 
a Little Huntmg Park share IS a chattel whiCh has an 
mherent value, IS freely transferable among whites 

9 L1ttle Huntmg Parks bylaws do not obligate 1t to repur­
chase membersh1 p shares except m cases of expuls10n A 29, 
125 
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by sale or assignment/0 and carries with It the pnVI­
lege and land benefits illCident to Its possessiOn, namely 
membership ill Little Huntillg Park As such, It has 
all the attributes generally associated With personal 
property and, we submit, should be regarded as per­
sonalty sumlar to a share of stock ill a corporatiOn 
See Hyde v Woods, 94 U S 523, Page v Edmunds, 
187 U S 596, Ba~rd v Tyler, 185 Va 601, 39 S E 
2d 642, 645-646, cf Trcwelers Health Assocudwn v 
Commomvealth, 188 Va 877, 51 S E 2d 263, affhmed 
on othei grounds, 339 US 643, Secunt~es and Exchange 
CommLsswn v Unwersctl ServLce Assomatwn, 106 F 2d 
232 (C A 7), Da'!Jenport v Umted States, 260 F 2d 591 
(CA9) 11 

10 Agam, the fact that any transfer or assignment must be 
"approyed" by the Board of D1rectors before 1t becomes effec­
tive agamst the co1 poratwn does not, m the circumstances here, 
nnpan the conclusiOn of free transferability So far as the 
record shows, demal of approval IS used only to preserve the 
1amal homogenmty of L1ttle Huntmg Park A device thus hm­
Ited to what the statute forbids IS clearly not to be conside1ed 
IS determmmg whether or not the statute apphes 

11 'Ve do not consider dispositive the fact that under VIrgmia 
L1w a Little Huntmg Pa1k share IS deemed a secunty and, as sttch, 
1s regarded as personal propmty (Code of VIrgnna, § 13-105 
(1950),131-211 (196-±)) Inhghtof1one~ thefederalcourts"Ill 
be ca11ed upon to develop a body of law as to '"hat, fm example, 
constitutes "property' under Sectwn 1982 and "contracts' under 
SectiOn 1981 That determmatwn should not be made subJect to 
the laws of the 50 State JUrisdiCtiOns Ene R Oo v Tompkrns, 
304 U S 64, nobnthstandmg, 1t IS clear that regardrng ques­
tiOns witlnn the area of federal leg1slatn e JUrisdiCtiOn, the 
federal courts are authouzed to develop fedma.l law, m order 
to ac:;c:;ure the 11ecec:;sary umfonmty of chspositwn E g, Clear­
field Trust Oo v Un~ted States, 318 US 363, Text~le Wo1'kers 
v L~ncoltn Llhll~ 353 U S 448, 457, II oward v Lyons 360 U S 
593, 59i See also Um,ted StatPs v Standard Otl Oo 332 US 
301, 30i 
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For the reasons elaborated abo-ve, Little Huntmg 
Park's refusal to approve Sullivan s assignment to 
Freeman should be held to be VIOlative of the statute 
The nght to purchase or lease IS surely meanmgless 
unless the statute also reached the conduct of those 
who have It withm their powe1 to prevent the Negro 
from enJoymg the nghts transferred Other,·nse, the 
Negro buys nothmg Unless one IS prepared to assume 
that Negroes "-Ill contmue to buy even when apprised 
that their money w1ll purchase only a certificate and 
not also the rights that generally run with It, Little 
Huntmg Park will be able to subvert the purpose and 
mtent10n of the statute Cf Ba1rows v Jacksony 346 
us 249 

B SUBSEQUENT EXACT:c\IENT Or A PUBLIC ACCOJ\DIODATIONS LAW 

IN 18i5 DOES ::o<OT IXDIC\TD TH.\T THE RIGHTS CL..\DILD HI:Rl 

WERE BEYOND THE SCOPE OF THE 1866 L:t.GISLATIOX 

What has been smcl sufficiently shows that Section 1 of 
the Civil Rights Act of 1866, on Its face, reaches the dis­
crrmmatory pohcy of Little Huntmg Park A questiOn 
anses, howevei, whether the right to equal enJoyment of 
faCilities hke those mvolved here must be deemed ex­
cepted from the coverage of the 1866 Act because that 
matter IS governed by speoallaws dealmg with "places 
of public accommodatiOn '' \V e confront the Issue be­
cause It seems to us the facrhties of Little Htmtmg 
Park do, mdeed, serve the role of places of public 
accommodatiOn 

The argument that the CIVIl Rights Act of 1866 
does not embrace places of public accommodatiOn 
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would focus mibally on the CIVIl Rights Act of 1875 12 

(18 Stat 335) held tmconsbtutwnal m the Cw~l 

R~ghts Cases7 109 US 3 The suggestion would be 
that this roughly contemporaneous statute must be 
looked to as exclusively regulatmg this subJect 

1 At the outset, we stress that there can be httle 
doubt that the draftsmen of the 1866 Act beheved 
they were reachmg places of pubhc accommodatwn 
The 39th Congress, which passed the First Cinl 
Rights Act and framed the Fom teenth Amendment, 
leg1slated agamst a background of common law rules 
affordmg members of the public not suffermg from 
raCial disability a legal right to use public convey­
ances and to obtam service m mns and hotels See, 
e g 7 Frank and Munro, The Ong~nal U ndeTstand~ng 
of "Equal Protectwn of the Laws/7 50 Cohun L 
Rev 131, 149-153, Cw~l R~ghts Cases7 109 US 3, 
37-43 (Harlan J, dlssentmg), Bell v 1l:fa,ryland7 378 
US 226, 295-299 (Goldberg, J, concurrmg) Ac­
cordmgly, It may be supposed that the declaratwn 
of citizenship and of the right to purchase property 
and to make and enforce contracts m Sectwn 1 of the 
1866 Act was meant, at the least, to confer on Negroes 
the "same right" to the serviCes of pubhc accom­
modatwns as white citizens had enJoyed Compare 

12 In speakmg of the C1nl R1ghts Act of 1875 we refer to 
Sectwns 1 and 2, winch dealt exclusnely w1th places of pubhc 
accommodatiOn Sectwn 4 of the Act, outla wmg raCial dlscrrm­
matwn m JUry selectwn, was nndiCated m Ex Parte v~rgmw, 
100 U S 339, and 1s today codd1ed as 18 U S C 243 Sectwns 
3 and 5 were JUnsdlCtlOnal prov1swns, presumably applicable to 
the whole of the Act 
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Fm guson v Gtes, 82 M1eh 358, 365, Donnell v State. 
48 M1ss 661 Indeed, opponents of the Fieedmen's 
Bureau bill and the C1vil Rights Act argued, without 
contradiCtion, that those measures would afford N e­
groes the nght to equal treatment m places of public 
accommodation See Cong Globe, 39th Cong, 1st Sess, 
541, 936, td App 70, 183 (Representatives Dawson 
and Rousseau, Senator Davis), Jones v ]fayer Co, 
supra, 392 U S at 433, 435 n 68 Presmnably, the pro­
ponents of the Act offered no demal because they rec­
ogmzed that this was, mdeed, one meVItable conse­
quence of grantmg Negroes equality before the law, 
even m the narrowest sense See Goge1· v North West 
Unwn Packet Co, 37 Iowa 145 (1873), Flack, The 
Adoptwn of the Fourteenth Antendment 11-54 (1908) 
See also Supplemental Brief for the Umted States as 
Amwus Cunae, Nos 6, 9, 10, 12, and 60, 0 T 1963, 
pp 119-130 

Tlns reach of the 1866 Act was made clearer by the 
re-enactment of the measure m 1870, after the adop­
tion of the Fourteenth .Amendment, whiCh h'ad con­
firmed the grant of Clhzenship to Negroes and ex­
pliCitly guaranteed "equal protectwn of the laws" See 
Jones v Mayer Co, supTa, 392 US at 436-437 That 
tmderstandmg Is reflected lll the prohacted congres­
siOnal debates on the proposals wh1ch culmmated m 
the CIVil R1ghts Act of 1875, debates premised on the 
same concept of "civil'' rights whiCh underlay the 
declaratwn of rights m the 1866 Act See Cong Globe, 
~2d Cong, 2d Sess, pp 381-383 (Senator Sumner), 
Giessman, The Unhappy Htstory of Cw~l R~ghts Leg­
tslatwn, 50 M1eh L Rev 1323-1336 Thme was, m-
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deed, specific reference to an exrstmg duty to afford 
Negroes equal treatment m places of pubhc a.ccom­
modahon As the Chmrman of the House J ud1crary 
Conmuttee, Representative Butler of Massachusetts 
told h1s colleagues, the brll whiCh ultimately was en­
acted as the Crol Rrghts Act of 1875 13

-

* * * grves to no man any rrghts whiCh he has 
not by law now, unless some hostile State stat­
ute has been enacted agamst hm1 He has no 
nght by thrs brll except what * * .,. every 
man '" .,. * has by the common law and CIVIl 
l'Rw of the country 

2 The questwn 1emams If f1eedom from raCial 
drscnmmatwn m places of pubhc acconm1odahon was 
already a federal nght-secured by the CrVll Rrghts 
Act of 1866, re-enacted m 1870-,Yhy then drd Con­
gress add1ess 1tself to the subJect agam ill 187512 

We mrght srmply offer the short answer grven for 
the Court by Mr Jushce Holmes ill Un~ted States v 
Mosley, 238 US 383, 387, reJectmg the argument 
that 18 U S C 241 should not be read as reachmg 
mterference wrth votmg rrghts because they we1e 
speCifically dealt wrth else·where ''Any overlappmg 
that there may have been well nught haYe escaped 
attentwn, or 1f nohced have been approved " Redmr­
dancy 1s not rare ill legrslatwn of the perrod See, e g, 
the overlap of Sections 241 and 242 of the Cnmillal 
Code 'as apphed to nghts protected by the Fourteenth 
Amendment, noticed m Umted States v W~lltants, 341 
U S 70, 78 ( opmwn of Frankfurter, J ) , 88 n 2 
(opmron of Douglas, J ), and condoned m Umted 

13 2 Cong Rec 340 
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States v P1 ~ce, 383 US 787, 800-806, 802 n 11 This 
may be no more than another illstance of duplicatiOn 
But there Is another explanatiOn for the CIVIl Rights 
of 1875 

It Is most hkely, we thmk, that the 1875 law was 
enacted not to afford a new guarantee of equality ill 
public accommodations, but to provJ.de a more effec­
tive means, through federal enforcement, of \illdlCat­
mg rights whiCh aheady had been recogmzed The 
1866 law provided no specific civil remedy for viOla­
tiOn of the nghts enumerated ill Sect10n 1, and Its 
crmunal provisiOns v;·ere applicable only to conduct 
done "under color of law " See Section 2 of the Act, 
now 18 U S C 242 Negroes who were demed equal 
treatment m places of pubhc accommodatiOn were 
thus forced to seek rediess under State law or through 
the uncertam remedws whiCh nnght be avmlable m 
the federal courts See Jones v Mayer Co, snpra, 392 
US at 414 n 13 The debates on the 1875 law dem­
onstrated an awareness of the need for more effective 
enforcement of the right "the remedy IS madequate 
and too expensive, and mvolves too much loss of trme 
and patience to pursue It \Vhen a man Is travelmg, 
and far from home, It does not pay to sue every run­
keeper who, or railroad company whiCh, msults hun 
by unJust discrnnmation" (2 Cong Rec 4082 (Sen­
ator Pratt)) 

The congressional response to this problem was the 
dramatiCally enlarged federal role assumed by Sec­
tion 2 of the 1875 Act Although earlier laws had con­
fined crimmal penalties for mterference With civil 
rights (other than votmg) to official conduct or con-
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sp1rac1es, Sectwn 2 made 1t a fedmal offense (a nus­
demeanor) for c"ny person, even actmg privately and 
alone, to deny equal tleatment m pubhc accommoda­
twns And Sectwn 3 d1rected federal offiGials to mi­
tiate prosecutwns under the Act Sectwn 2 also p1 o­
Vlded for a fixed penalty of $500 wh1ch the aggneved 
person could recover from the vwlator m a ClVll 
actwn exclusively m a federal com t In short, the 
apparent purpose and effect of the Crnl R1ghts Act 
of 1875 was to focus particularly on one of the many 
r1ghts secured by the 1866 Act whiCh was appropri­
ate for especially strmgent federal enforcement That 
Is, of course, a fully adequate bas1s for the enactment 
of supplementary leg1slatwn 

C THIS COURTS DECISION IN THE CIVIL RIGHTS GASES IS NOT A 

VIABLD OBST~\CLE TO OUR CONCLUSION 

A question remams 'vhethei the decision m the 
Cwtl Rtghts Cases7 109 US 3, does not foreclose our 
conclusiOn that the C1v1l Rights Act of 1866 outlaws 
raCial discummahon m places of pubhc accommoda­
tions. There are two possible difficulties the first 
prem1sed on the holdmg that the Act of 1875 was un­
conshtutwnal, the second on the d1stmct10n drawn m 
the opmwn between the 1875 Act and the Civil Rights 
Act of 1866 

1 Insofar as the Cwtl Rtghts Cases demed the 
power of ,Congress under the Thlrteenth and Four­
teenth An1endments to reach raCial discrrmmat10n m 
puvately owned places of pubhc accommodation, we 
thmk It plam that the authonty of that rulmg has 
been eroded by later decisiOns The undeilymg pi emise 
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of the Fom teenth Amendment holdmg m the Gw~l 
R~ghts Gases-that legi~labon enforcmg the Equal 
P10techon Clau~e can only 1each discrmunatory con­
duct by per~ons mvokmg the shwld of State law·-was 
lCJected by a maJority of the Comt m Untted Stcttes 
v Guest, 383 US 745,762 (Cla1k, J, concunmg), 
781-784 ( opunon of B1 mman, J ) But, for p1 esent 
pmposes, It IS enough to notice that the nanow vimY 
taken m the 0l,1J1l R~ghts Cases \Yith respect to con­
g1e~s10nal powe1 under the Thirteenth .Amendment IS 
mconsistent w1th Jones v J.lfayeT Go, supra 

vV e recogmze that the Court m Jones did not, m 
terms, ovmrule the Thn teenth .Amendment holdmg 
of the Gwtl R~ghts Gases, there bemg no occasiOn to 
confront the rulmg chrectly See 392 US at 441 n 
78 But the Court did expressly hold that Sect10n 2 
of the Thirteenth Amendment authonzes legislatiOn 
which does mo1e than merely 1estore legal capacity 
to f01mer slaves Thus, It v>as stated that "Congress 
has the pmver under the Thuteenth Amendment ra­
tiOnally to determme what are the badges and the 
mcidents of slave1y, and the authonty to banslate 
that determmat10n mto effective legislatiOn" (392 
US at 440) Acc01clmgly, the Com t expressly over­
Iuled Hodges Y Untted States, 203 US 1, a decisiOn 
holclmg-on the authonty of the Gw~l Rtghts Gases­
that Sect10n 1981 could not validly bar raCial dis­
crmunatiOn affectmg a conhact of employment (392 
US at 441-443 n 78) And, m language fully apph­
cable here, the Com t broadly held (392 US at 443) 

Negro Citizens N oi th and South, who saw m 
the Thn teenth Amendment a promise of free-
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dom-heedom to "go and come at pleasure" 
and to "buy and sell when they please"-would 
be left With "a mere paper guarantee" lf Con­
gress "\\ere powe1less to assure that a dollar rn 
the hands of a N egi o wlll pm chase the same 
thrng as a dollar m the hands of a white man 
At the very least, the freedom that Congress IS 
empO\vered to secure under the Thirteenth 
Amendment mcludes the freedom to buy what­
ever a white man can buy, the right to hve 
whe1ever a wlute man can hve - * * [Notes 
omitted] 

The thrust of the Jones opmwn, we submit, IS that 
It IS not I unnillg the slavery argument rnto the 
giound"-as the maJOrity ill the Ctml Rtghts Gases 
supposed (109 US at 24)-to concede congresswnal 
power to attempt to eradicate the vestiges of the 
slave system \"\heiever they persist ill the pubhc llfe 
of the commumty vVhatever the vahdity m 1883 of 
newillg admisswn to places of pubhc accommodatwns 
as a mere matter of 'social 11ghts" (109 US at 22) 
and characterizmg the diSCTlmmatory excluswn by 
the prop11etor as mvolvmg only a discretionary deci­
swn "as to the guests he wlll enter tam" ( 109 U S at 
24), that approach does not conform to the present 
reahty Cf the opmwn of :Mr JustiCe Douglas, con­
currmg, m Bell v JJ! aryland, 378 U S 226, 245-246, 
252-283 In hght of the old common law obhgatlon, 
Imposed on at least some operators of pubhc accom­
modatwns, It IS d1fficult to apprecwte that the pr1v1lege 
of obtammg entry and ;:,ei VIce mthout arb1trary dls­
Cllmmahon \Yas ever a mere "social ' matter But, at 
all eYents, It 1s today mo1e properly deemed a "Clvll 
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right" Of Hea1t of Atlctnta Motel v Untted States, 
379 US 241, 251 In sum, we beheve the constitu­
tional powm of Congiess under the Thirteenth 
Amendment to reach raCial disc11mmahon m modern 
places of pubhc accommodatiOns Is no longer open to 
doubt 

2 We have already elaborated our VIew that the 
Congress of 1866 meant to outlaw the kmd of dis­
crmlma hon 1 evealed by this record Even assummg­
the constitutwnahty of such an effort, however, the 
Gwtl Rtghts Gases may be mvoked as apparently 
Ieachmg the opposite concluswn, as a matter of stat­
utory construction 

The obJection, once agam, Is largely answered by 
the decisJ!On m Jones v J.l!ayet Go Insofar as the pre­
vmJmg opmwn m the Gwtl Rtgkts Gases characterizes 
the Civil Rights Act of 1866-m contrast to the Act 
of 1875--as merely removmg legal "disabilities" (see 
109 US at 22), without m any way controllmg the 
freedom of sellm s to discrimmate on raCial grounds, 
that view has been squa1ely reJected by the Court 
E g' 392 u s at 418-419, 436 vVe add 'Only that, 
assummg the 1866 Act can p1 operly be read as rm­
phedly exemptmg certam pmsonal transactwns, and 
assummg further there was once a basis for consider­
mg a right of access to a place of recreation as out­
Side the scope of the Act, present Circumstances would 
now Justify treatmg such a transactiOn as c<overed 

D THE PUBLIC ACCOMMODATIONS LAW OF 1964 DOES NOT AFFIX' .r 
THE COVERAGE OF THE 1866 ACT 

One :final obJection suggest Itself that enactment 
m 1964 of a Pubhc AccommodatiOns Law as Title II 
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of the Civil Rights Act of that year ( 42 U S C 2000a 
et seq ) , 1n some 'vay supersedes the provisiOns of the 
1866 Act rnsofar as they deal with the same subJect 
matter Here, too, Jones v Afaye1 Go md1eates the 
answer by IeJectmg a comparable argument premised 
on an mterpretatwn of the Fmr Housmg Title of the 
Civil Rights Act of 1968 (42 USC 3601 et seq) as 
1 epealmg or qnahfvmg the ''property'' provision of 
the 1866 statute 

1 Of course, the under-;tandlng of the legislatois of 
1964 as to the mtent of their predecessorf:. a century 
earher IS only very Iemotely relevant Certamly, It 
cannot override the clear md1eatwns given~ 1866 and 
m 1875 that the origmal Civil Rights Act reach~<! 
places of public accommodatiOns Accordmgly, JUSt as 
the Court did not look to the drafters of the Fau 
Housmg Law of 1968 to determme the scope of the 
1866 Act w1th reference to the Issues before It m Jones, 
here the Court's constructiOn of the Act should not be 
affected by the VIews preva1lmg m the 88th Congress 
Nor IS 1t even rmportant to lrnow what those VIews 
were whether one assumes that the Act's full scope 
was or was not apprecmted m 1964, 1t Is clear that 
Title II of the Civil Rights Act of that year was 
not mtended to repeal or supeisede or amend the 
old statute 

2 We note first-as the Court did m Jones ( 392 
US at 413-417)-that there a1e substantl'al differ­
ences behYeen the new laws and the old For example, 
Title II of the 1964 Act proh1b1ts discrunmatwn on 
the basis of "race, color, rellgwn, or national origm" 
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(SectiOn 201(a) ), while the 1866 Act presumably ap­
plies only to race or col01 discrm1ma twn Although 
the 1866 Act, on Its face, piolubits all racially moti­
vated demals of the rights It protects, T1tle II applies 
only to certam types of establishments haVlllg some 
nexus w1th mterstate comme1ce (Sections 201(b), 
201(c)) The 1866 Act Is couched m declaratory 
terms, without I efei ence to any pm bcular mode 
of enforcement, ·whe1 eas Title II embodies a specrfic 
remedy provisiOn (Sectwn 204(a)) Signmcantly, the 
new law-unhke the old-expressly provides for en­
forcement at the mstance of the Attorney General 
(Sectwn 206), and the 1964 Act also created a Com­
munity Relatwns Serv1ce to assist m the pnvate set­
tlement of disputes relatmg to discrrm1natory prac­
tices (Title X, Sections 1001-1004, 42 USC 2000g-
2000g-3) to which the com ts may refer cases brought 
under Title II for the pm pose of achievmg voluntary 
comphance ( Sectwn 204 (d) ) 

In many respects the diffei ences a I e compai able 
to those between the 1866 Act and the 1968 housmg 
law which the Court noticed m Jones He1e, too, the 
old la'v IS "a general statute apphcable only to raCial 
illscrmunatwn - * ""' and enforceable only by pri­
vate parties actmg on then own Imhative," while 
the new legislation IS a "detailed" and speCialized 
enactment "enforceable by a complete arsenal of fed­
eral authonty" (392 U S at 417) .Accorillngly, 1f 
we assume that the Congress of 1964 recogmzed the 
VItahty and apphcab1hty of the Crnl Rights Act of 
1866-an assumptiOn apparently mdulged by the 
Court m Jones '"1th Iespect to the drafters of the 
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1968 housmg law-Title II can p10pe1ly be viewed 
as special supplementary legislatwn, replacmg the 
nullrfied Act of 1875, but leavmg the 1866 Act un­
touched 

3 It may be obJected that our concluswn I'3 sound 
only m'3ofar as It focuses on those plOVIswns of Title 
II whiCh add substantive guarantees 01 1emedial 
machmery and Ignores the fact that the nmv law m 
some respect'S 1eh enches on the b1oad covmage of 
the 1866 Act The ans,Yer IS that, confronted with 
the same s1tuatwn with respect to the 1968 housmg 
law, the Court m Jones did not on that account find 
a P'fO tanto repeal, the same result Is compelled here 

Thme are of cou1se many possible explanatwns 
for the hmitatwns of the 1964 Act Some were merely 
responsive to the Commerce Clause approach of the 
legislatwn and then p1evmlmg constltutwnal doubts 
concermng the scope of congresswnal power under 
the Thn teenth and Fom teenth Amendments Most 
likely, the full reach of the 1866 Act In this mea was 
not then appreciated 14 But It does not follow that 
the Act 1epealed sub s~lentw On the contrary, Title 
II expressly piesel\es pre-existmg rights under 
Federal law and that p1 ovision must of course be 
honored whether or not It was then 1ecogmzed that 

14 42 U S C 1981 and 1982 were buefly noted m the hearmgs 
on the Crv:tl R:tghts Act as at least p10h1b:ttmg State-sanctiOned 
d1scummat10n m places o± public accommodatiOn (Heaungs on 
S 1732 before the Senate Conumttee on Commerce, 88th Cong , 
1st Sess, p 131 (Senator Prouty and Attorney General Ken­
nedy)) It does not appeal, howe; er, that Congress unde:tstoocl 
those mf:tequently-used statutes to have the reach wh:tc.h has 
been confirmed by th1s Com t's constructiOn m Jones 
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the 1866 Act was operative with respect to public 
accommodatiOns Cf Jones v Mayer, suptta, 392 US 
at 437 

4 The sanngs clause IS as follows (Sectwn 207(b) 

of the Act, 42 U S C 2000a-6 (b)) 

* ¥- * [N]othmg m this title shall preclude any 
mdindual or any State or local agency from 
assertmg any right based on any other Federal 
or State law not mconsistent with this title, 
mcludmg any statute or ordmance reqmrmg 
nondiscrimmatwn m public establishments or 
accommodatiOns, or from pursumg any remedy, 
CIVIl or crimmal, which may be available for 
the vmdiCabon or enforcement of such right 

I 
It will be noticed that only rights under laws "not 
mconsistent" with Title II Iemam enforceable That 
Is no obstacle here, however To the extent that the 
1866 Act prohibits raCial discrimmabon by establish­
ments whiCh are not covered by Title II, It IS not 
"mconsistent" With the 1964 Act m the ordmary 
sense that It contradicts the basic purpose of the new 
law, It obvwusly IS designed to vmdiCate the same 
nght Moreover, the reference to State statutes and 
local ordmances makes It clear that a law with a more 
genei ous coverage was not ''mcons1stent'' m the sense 
used here For It goes without saymg that Cougress 
did not mtend to mvalidate State proVISIOns which 
I each places of public accommodatiOn left unregulated 
by the new fedt-ral law It would be turnmg the stat­
ute on Its head to read mto It a purpose to cr:mfer on 
owners of non-covered establishments a federal ught 
to practice raCial discrliDlllabon, notwithstandmg local 
legislatiOn prohi bitmg It 



33 

The conclusiOn that the Civil Rights Act of 1866, 
willch rmplements the Thirteenth Amendment, was 
repealed msofar as It applies to establishments not 
covered under Title II can rest only on the premise 
that Congress deliberately deter:rnmed m 1964 that 
the Commerce Clause was to be the exclusiYe basis 
for all federal regulatiOn m respect to raCial dis­
crimmatwn m public accommodatiOns There IS no 
evidence of any SLlCh determmatwn Of Un~ted States 
v Johnson, 390 U S 563, 566-567 15 Nor Is there any 
other mdiCatwn that Congress meant to repeal the 
Crnl Rights Act of 1866 m this respect The result 
Is that the 1866 Act stands ummpaned 

II 

PETITIONER SULLIV A.K HAS STA.KDI~G TO SEEK RELIEF 

U~DER THE STATUTE IN COXSEQUE.KCE OF THE !~JURIES 

HE SUFFERED IN OBEYING IT 

We submit that petltwner Sullivan's standmg to 
mamtam this actwn IS governed by Ban·ows v Jack­
son, 346 U S 249 In that case a white selle1 of real 
estate was sued by co-covenanto1--s under a racially 
restnctlYe covenant for damages they alleged to have 
been caused by her breach of the coYenant th1ough 
sale to a Negro She attacked the resultmg damage 
Judgment agamst her as state actwn enforcmg the 
restnctive covenant, and, the~efme, denymg equal 

15 'Ve note that our mterpretat10n of Sectwn 207 (b), smce It 
relates to the enforcement by ~ndw~duals of rights not speCifi­
cally provided by Title II, IS also fully consistent with the posi­
tiOn taken m the dissentmg opnuon m Un~ted States v John­
son, see 390 U S at 568 n l 
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protectiOn of the lmYs to Negroes m vwlahon of the 
Fom teenth Amendment This Court was reqmred to 
decide, tnte1 aha~ ,....-hether the seller had standmg to 
assei t that clann, smce the rrght apparently ran only 
to a third party, the Negro purchaser The holdmg 
was that she did The Court found the dnect pocket­
book mJury to her, and the necessmy effect of an 
a'Ymd of damages m givmg Yitality to the Iestnch....-e 
covenant through the agency 'Of the ~tate, together 
sufficient to suppm t her claim of another's right 

Petitwner Sullivan's right to rely on the statute 
m this case IS a fortwn The statute Involved Is not 
limited m terms to apply to non-white citizens, nor 
does 1t confer protectiOn solely on the person directly 
discrlilllllated agamst This Court has acted under It 
to strike down a zonmg ordmance on the ground, 
tnter alta~ that It offended "the cinl rrght ·of a white 
man to dispose of his pioperty If he saw fit to do so to 
a person of color "B~tchanan v W mley~ 245 US 60,,81 
Here, as the Court emphasiZed was not the case m 
Barrows~ the private achon mvol....-ed m refusmg to 
honor the as~,1gnment "as Itself Illegal To discomage 
such activl}y, relief should be available to all persons 
mJured by It, or as a consequence of therr efforts to 
resist It A contrary holdmg, would put an unfair 
burden on the white man "-ho seeks to deal with the .J 
Negro m conformity to the statutoiy command, and 
ultnnately Impede Negroes' ability to enforce -their 
rights m the marketplace 
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III 

PETITIONERS ARE EKTITLED TO COMPENSATORY DA:i\'IAGES 

AS RELIEF UKDER SECTIOX 1982 

The prov1swns of Section 1 of the C1v1l R1ghts 
.Act of 1866 a1e couched rn declaratory terms, statrng 
110 exphc1t method of enf01cement To the extent m­
JUncbve rehef 011 the comptamts 1s still appropriate, 
Jones makes clear that 1t 1s w1thm the authority of a 
federal court to grant 1t, 392 US at 414 n 13, srnce 
that 1s an established federal remedy, 1t 1s ava1lable 1n 
any state court where protectwn of the federal ught 
1s sought, 1f that court 1s empowered to grant rnJunc­
hYe rehef genmally See Code of V1rgrn1a § 8-610 
(1957) Pehtwner Freeman, hmvever, hm1ted h1s 
request for rnJU11ctlve rehef to 'h1s own particular Clr­
cmnstances (.A 18-19) Snrce he 1s 110 longer pos­
sessed of the p1em1ses, that request now appems to 
be moot It 1s thus necessary for the Com't to reach a 
second questwn 'vluch 1t put as1de m Jones, whether 
compensat01y damages may be had for vwlatwn of 
the r1ghts guaranteed by the Act 16 392 US at 414-415 
11 14 

We thrnk 1t plam that compensatory damages are 
available .As a general rule, federal d1str1ct courts 
have JUnsdlcbon ove1 any actwn to "recover damages 
or to secure eqmtable or other rehef under any Act 
of Congress prov1dmg for the protectiOn of ClVll 

16 Hme, as m Jones any questiOn of pumtne damages under 
the statute IS f01eclosed, the actwn complamed of predated by 
several years the mterpretation of the statute announced m 
Jones 
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nghts," 28 USC 1343(4) \Vlule thr<; JUll<>diCtwnal 
proVIsiOn does not create a damage remedy, 1t mdl­
cates that Congress anhcrpated such a\\ ards would 
be made under the crnl rrghts acts generally Further, 
courts have "the power to afford all remedies neces­
sary to the vmdiCatwn of federal substantive nghts 
defined m statutory and constitutional prov1swns e.:\.­
cept \Yhere Congress has explicitly mchcated that such 
remedy rs not a\ailable" B~ ewe1 v Hove School 
D~stnct No 46, 288 F 2d 91, 98 (C A 8), Bell ' 
Hood, 327 U S 678, 684, see also Texas d. N 0 R 
Co v Ry Clerks, 281 US 548, 569-570, P.or.ter Y 

lVa1 ner Co , 328 U S 395, 398, J1J ~tchell v DeJJf mw 
Jewelry, 361 US 288, 291-292, State of Alabama Y 

Umted States, 304 F 2d 583, 590-591 (C A 5), af­
firmed, 371 U S 37, J I Case Co v Borak, 377 U S 
426, 433 \Vere the JUdicial responsibility vre" eel 
otherw1.se, the courts would "rmpute to Congress a 
futility mconsrstent Yuth the great design of·this Jegis­
latwn " Umtecl States v Rep~tbhc Steel C01 p, 362 
us 482, 492 

In a \Yord, the existence of the statutmy ught nn­
plies the existence of all necessary rfmedies Texas d: 

N 0 R Co v Ry Cle1 ks, supra,, ,281 US ,at 569-570 
Thus, rf a statute proscubes specified, acts and those 
acts are nonetheles~ committed, this Court's decisions 
support the vrew that the party mJured shall ha...-e 
avarlable all recogmzed avenues of relief m order that 
he be made whole As tlus Court explamed m Texas & 
Pamfic Ry Co v R~gsby, 241 US 33, 39 

A d1sregmd of the command of the statute 
1'3 a \Yrongfu] act, and where It results m dam-
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age to one of' the clas-, f01 whose especial bene­
fit the statute was enacted, the right to recover 

I 
the damages 'from the party m default Is rm-
phed, accordmg to a docb me of the common 
law "* * ¥-, m these words ''So, m every case, 
where a statute enacts, or prohibits a thmg for 
the benefit of a person, he shall have a remedy 
upon the same ~tatute for the thmg enacted for 
lus advantage, oi for the recompense of a wrong 
done to him contrary to the said law " 17 

And see 42 U S C 1988 

Both for purposes of realistically compensatmg the 
Negro for any harm done, and for purposes of deter­
Hng disobedience of the law, this Court should hold 
that damages are IecoYerable We suggest that while 
the 1 ules gove1mng damage awards under these proVI­
sions must be fede-1al rules, not dependent upon the 
laws of the varwus states, see n 11 sup1 a, p 19, the 
matter should be left for nubal resolutwn to the trial 
court That court should, however, be mstructed to 
consider the matte1 "Itlnn the propm context, ~ e, 
withm the context of the overall statutory purpose, 
and with an eye to fully vmdiCatmg the federally pro­
tected rights Without reference to the lnmtatwns or 

I 

pecuha11bes of Vngliua law 

17 In R~gsby the Court' held that lll]nry suffered as the result 
of the vwlatwn of a crimmal statute could be redressed m 
en 11, mJunct1ve proceech~1gs Accord, J I O(J)Je Oo " Bm·ak, 
S1tpra See also Wyandotte Oo ' Unded State~ 389 US 191, 
202 Simll"lly, the Court: has held th,tt v;hen a, statute p1ov1des 
that damage awards to: mJmed parties will be available for 
'wlatwn of the law, the ~ 1ght of such pet sons to seek eqmtable, 
lllJtmctiVe 1ehef 1s nuphed Decked ' Independence Sha,e~ 
Oorp, 311 US 282 
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CONCLUSION 

F01 the foregomg 1easons, we mge that the Judgment 
be 1 eYel sed and the case 1 emancled to the state com ts 
for the entry of an oHler grantmg app1opuate 1ellef 
the ease remand_ed tg the appropl:'J:ate eom·t for the 
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